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Abstract

Creative ideas are new, surprising, and valuable. 'Valuable' covers many different features--which vary across times, places, and social groups.

In legal thinking, 'valuable' may mean: internally coherent; congruent with current statutes and/or common-law practices; precedented; unprecedented; feasible; affordable; politically acceptable; in accord with natural justice; in accord with accepted moral standards; fair; simplifying; elegant; long-awaited/overdue; intelligible; imaginative; and radical. No single example can satisfy all of these values. People can "juggle" them mentally. In AI-programs with multiple constraint-satisfaction, the values must be differentially weighted. In other AI-systems, some vales must be dropped.

Creativity requires an established knowledge-base, and disciplined self-critical thinking. Creative ideas can arise in three ways: by

combinational creativity (CC),  

exploratory creativity (EC), and

transformational creativity (TC).

    
"The law" includes (1) the daily practice of law and (2) the suggestion of new judgments/statutes or new legal systems, and/or new justifications based jurisprudence. I call these practical law and theoretical law, respectively. The relation between creativity and law varies, depending on which type of law and which type of creativity is involved.

Combinational creativity

(CC) involves putting familiar ideas together in unfamiliar ways. Legal examples of CC include the imaginative use of past cases as analogies of some current case (studied in AI under "case-based reasoning"). For this to count as "creativity," the analogy mustn't be obvious. But (due to the values listed above) it mustn't be too imaginative. Poets can get away with outrageous analogies. Lawyers cannot.

Or rather, they mostly cannot. A judgment based on imaginative reasoning may "outrage" one's sense of justice. But the conceptual link itself must be sound.

What counts as a sound (yet also creative) analogy or link isn't in general decidable by an AI-system, because in practice AI can't--and never will--approach the subtle complexity of human minds. AI-models might function as aids to creative problem-solving by human beings, but not as substitute problem-solvers.

Besides identifying similar cases, practical lawyers have to persuade others (judge, jury) of their closeness. This involves rhetorical skills, on which very little AI-work has been done.

Most AI-models of analogy allow one to adjust the desired closeness of the match. But it may be very difficult for the lawyers to decide how close they want the analogy to be, and in which ways.

In particular, legal values aren't easy to specify explicitly. This has nothing to do with the common claim that "Computers can't really have values!," for values can be represented in AI-systems. But this isn't easy. How can we define "fairness"? And what of "in accord with morals" or "consonant with natural justice"? It's difficult to achieve verbal definitions of such notions, never mind computational ones.

The second and third types of creativity are closely linked.

Exploratory creativity

(EC) involves exploring, navigating, and testing the potential and boundaries of some pre-existing way of thinking, or 'conceptual space.' Any complex conceptual space will contain points (i.e. potential ideas) that haven't been visited before.

Transformational creativity

(TC) involves changing one or more dimensions of the current conceptual space, so that things can now be thought which were impossible to think before. Some changes are mere 'tweaks'; others are more fundamental.

If CC is familiar in practical law, EC and TC are less common. Indeed, TC isn't relevant here, because it's not up to practicing lawyers to change the law. At best, they explore it (e.g. to find tax-loopholes) or "tweak" it (in adding a new precedent).

EC and TC are prominent in theoretical law, where more freedom of thought is possible. Current statutes and practices can be tested, tweaked, and even transformed to give an alternative legal system.

Changing the law by TC is different from adopting a wholly different legal system (perhaps under pressure from colonizers). In that case, some values may have to be changed and/or reinterpreted.

AI can model both EC and TC. For automated EC, one must define the legal space clearly, and provide procedures for moving through it, navigating within it, locating its boundaries, and (perhaps) tweaking it too. New ideas derived from EC are likely to be valued, because the space concerned was culturally valued to begin with.

TC (carried out by meta-heuristics or genetic algorithms) is more tricky. The difficulty lies not in effecting the transformation, but in evaluating the result. A GA-program in law would need humans to make the selection at each generation.

For jurisprudence, AI-systems probably can't be much help: Theoretical law involves creative (EC/TC) thinking whose power and subtlety will defeat AI-modelers for a very long time--probably for ever.

