 SEQ CHAPTER \h \r 1A CRITICAL APPROACH TO LAW

Insofar as a Critical study of law has any settled or fixed identity (a strange assertion for a juristic intervention that challenges the notion of ‘settled or fixed identity’), it consists in its general tendency to challenge traditional foundationalist approaches to law for their insistence that there is an important and defensible difference between principled legal argumentation and open-ended political contestation.  This general Critical orientation has been played out along the three particular organisational axes of the traditional stance -- efforts to offer a workable account of legal practice as a rational and objective activity; attempts to develop a compelling theoretical programme for adjudicative performance and improvement; and struggles to establish the appropriate agenda for a viable jurisprudential project.  These different Critical initiatives are:

$ 

legal reasoning and adjudication are not the disciplined, rational and constrained activities which can give determinate and inherently just meaning to the legal enterprise.  Instead, the law’s rationality, discipline and constraints are as political, contingent and contestable as the ideological process from which they are supposed to insulate and secure law;

$ 

normative accounts of the legal enterprise are inherently political in that legal theorists can no more choose to ignore or finesse issues of political morality than judges can slough off their responsibility for actually resolving disputed political/moral issues by implicating law’s inherent logic.  There is no formula or algorithm which can offer determinate guidance to judges or that can relieve jurists from taking partisan stances on controversial matters of public policy; and
$ 

legal theory should get out of the game of governing or predicting legal practice; law is not about the methodological measure of the rational or the technical application of fixed norms.  All that legal (as opposed to ‘political’) theory can do is to uncover assumptions and illuminate contradictions; proposals for the law’s improvement must necessarily participate in the inescapably ideological debate over moral and political values.

Threading together these different strands of critique, a Critical study of law  seeks to explain and evaluate adjudication in such a way that it captures its sense as a peculiar professional practice (in which it stands as something of its own thing) and as a profoundly political undertaking (in which it is organically related to the larger context of society).  At the same time, a Critical approach makes a tentative effort to chart the contingent relation between the professional practice and the political undertaking.  In this way, it becomes be possible to realize that law is not so much a site that is located aside or away from ordinary life and that adjudication is not so much an activity that can be appreciated as separate from ordinary living: law and adjudication are a part of, not apart from, life and represent one site and one way of playing the game of life.  
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