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Positivism's claim that the criteria of legality are exhausted by

a conventional rule of recognition that is practiced by officials (the

Conventionality Thesis) has frequently been criticized on the ground that

it is inconsistent with judicial disagreement about the criteria of

legality.  In this essay, I reject the Conventionality Thesis on grounds

that are largely methodological in character.  As a matter of conceptual

methodology, the claim that a feature is conceptually necessary to law is

justified only to the extent that it can ultimately be grounded, as a

logical matter, in claims that express widely shared intuitions about the

existence conditions for law.  I argue that the Conventionality Thesis

cannot be justified in this way and hence violates commonly accepted

principles of conceptual methodology.  While the post-Hartian positivist

should continue to insist that law is, as a conceptual matter, grounded in

the social practices of officials, she should trim away the stronger claim

that such practices converge on a conventional rule of recognition that

exhausts the criteria of legality.

